
Association of Western States Engineers
April 2007

Susan France

Nebraska Department of Natural Resources



Law Passed in 1993



Only the 

Nebraska Game and 
Parks Commission 

and 

Natural Resources 
Districts 

can apply for an 
Instream Flow Permit



Studies 

must be conducted

prior to filing 

and must find 

a critical need.



Permits can be for 

only the amount 

of water necessary 

for recreation or 

fish and wildlife.



The  Game & Parks 
Commission 

or Natural Resources 
District 

must give notice and

have a public hearing

prior to filing 

an application.  



Application must 
contain:

a.  Stream reach

b.  Time of year

c.  Amount of water 
necessary to provide 
adequate instream flows



Director shall 
conduct studies 
deemed necessary 
to evaluate the 
application.



Notice is required 

and a public hearing 

is required if objections 

are received.



Applications shall be approved if:
a.  There is unappropriated water 

available to provide the instream flow 
rate at least twenty percent of the time 
during the period requested.

b.  The appropriation is necessary to 
maintain the existing recreational uses 
or needs of existing fish and wildlife 
species.

c.  The appropriation will not 
interfere with any senior surface water 
appropriation.



Applications shall be approved if:
continued

d.  The rate and timing of the flow 
is the minimum necessary to 
maintain the existing recreational 
uses or needs of existing fish and 
wildlife species; and

e.  The application is in the public 
interest.



Public interest 
includes:

a.  The economic, social and 
environmental value of the instream
use or uses, including, but not 
limited to recreation, fish and 
wildlife, induced recharge for 
municipal water systems, and water 
quality maintenance;

b.  The economic, social and 
environmental value of reasonably 
foreseeable alternative out-of-stream 
uses of water that will be foregone 
or accorded junior status if the 
appropriation is granted.



If the director determines 
there is insufficient 
unappropriated natural flow 
available for an application, 
if the applicant consents, 
the department may 
conduct a study to 
determine whether the 
instream flow needs can be 
met through the use of 
stored water in new 
facilities.



Instream flows are 
administered the same 
as other appropriations 
with one exception.  
Senior storage 
reservoirs do not have 
to pass water when we 
administer solely for 
instream flow.



Permits are reviewed 
every 15 years.

a.  DNR gives Notice.
b.  Applicant has to file 

written documentation of 
continued use.

c.  Hearing required if 
interested person files 
request for hearing.

d.  There is a rebuttable
presumption that the 
beneficial use is still in the 
public interest.



The Director can 
modify instream flow 
appropriations for:

a.  Induced recharge 
appropriations for public 
water suppliers.

b.  Storage permits for 
flood and sediment control 
projects which will not 
result in a net consumption 
of water exceeding 200 af
per annum.



Three sets of instream flow permits exist



The Director can modify 
instream flow appropriations 
for: continued

c.  Applications for transfer 
permits associated with 
natural flow, storage use, 
power generation, or 
hydropower.

d.  Applications for de 
minimis uses.

e.  Applications for industrial 
or manufacturing de minimis
consumptive uses.
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